
How Social Media Is  
Impac1ng the Industry



Disclaimer 

The	materials	in	this	presenta.on	are	intended	to	provide	a	general	
overview	of	the	issues	contained	herein	and	are	not	intended,	nor	
should	they	be	construed,	to	provide	legal	advice.		If	you	have	any	
ques.ons	or	issues	of	a	specific	nature,	you	should	consult	with	
appropriate	legal	counsel.	



Social Media Evolu1on

•  6	years	ago:	“What	is	social	media?”	
•  5	years	ago:	“Absolutely	no	social	media	for	us.”	
•  4	years	ago:	“Let’s	watch	our	compe.tors	to	see	what	they	do.”		
•  3	years	ago:	“Maybe	social	media.	Let’s	research.”		
•  2	years	ago:	“Let’s	dip	our	toe	into	social	media.”	
•  1	year	ago:	“We’re	in.	What’s	our	strategy?”	
• Now:	”Social	media	is	tablestakes.”		





How Social Media Is Impac1ng the Industry

• Awareness:	Building	knowledge	of	the	brand	and	services	offered	
• Connec.on:	Crea.ng	engagement	and	sense	of	community	
• ASen.on:	Enhancing	customer	service	and	response	.me	
• Development:	Cour.ng	a	new	audience		
•  Engagement:	Learning	about	target	audiences	needs	and	preferences		



Benefits of Social Media in the Industry

•  Find	out	what	people	are	saying	about	insurance	and	sell	them	
accordingly	
• Being	visible	to	the	relevant	communi.es	at	the	right	.me	with	a	
direct	call	to	ac.on	
• GeXng	customers	to	talk	about	you;	recommending	you	to	their	
friends	
• Crea.ng	a	posi.ve	and	approachable	image	for	your	company	and	
service	



The Stats

•  The	number	of	worldwide	social	media	users	is	expected	to	reach	2.5	
billion	by	2018	
•  87%	of	Americans	have	a	social	media	account	
•  41%	of	millennials	prefer	communica.ng	with	businesses	via	social	
media		
•  In	2011,	71%	of	agents	say	it’s	important	to	use	social	media	

•  2017,	88%	of	agents	say	it’s	“cri.cal”	to	use	
•  50%	of	consumers	use	social	media	to	research	insurance	brands	
•  64%	of	sales	professionals	reported	closing	at	least	one	deal	in	2014	
as	a	direct	result	of	using	social	media	



What Regulators Are Doing 

•  Concerned	about	consumers	
being	vulnerable	to	poor	
insurance	decisions	and	scams	
through	SM	

•  Gauging	type	and	amount	of	SM	
ac.vity	company	engaging	in	
and	company	knowledge	(or	
lack	thereof)	of	such	ac.vity	

•  Tools:	market	conduct	exams,	
complaint	process,	review	SM	
policies	and	training	logs,	review	
agent	related	monitors/controls,	
assess	ability	to	reconstruct	for	
record	reten.on	



Today’s Discussion

•  Legal	Challenges	
•  Sources	of	Law	
•  Adver.sing		
•  Tes.monials	/	Endorsements	

•  Complaints	

•  Record	Reten.on	
•  Social	Media	Policies	

•  NAIC	White	Paper	



Legal Challenges 

• Numerous	and	varied	sources	of	law	
•  Involves	many	internal	departments		
• Poses	many	forms	of	risk	(legal,	reputa.onal,	technical)	
• Users	include	customers,	agents,	employees		
•  Speed	is	the	enemy	of	compliance	



Sources of Law 

• No	single	comprehensive	source	
•  State	law	

•  Adver.sing	laws/regula.ons	
•  Unfair	Trade	Prac.ces	Acts	
•  Record	reten.on	
•  Privacy	protec.ons	
•  Data	collec.on/breach	

•  Federal	law	
•  FTC,	SEC,	FINRA	=	guidance	
•  IP	infringement	(i.e.	trademark,	copyright,	etc.)	



Adver1sing

• Adver.sement	is	anything	"designed	to	create	public	interest	in	
insurance,	an	insurer	or	producer"	or	"to	induce	the	public	to	
purchase,	increase,	modify,	reinstate,	or	retain	an	insurance	policy."	
•  Includes	social	media	
	



Adver1sing Includes Social Media

•  "Social	media	sites	including	networking	sites,	blog	pos.ngs	and	
smartphone	applica.ons	created	by	or	for	a	Carrier,	Insurance	Producer	or	
other	en.ty	for	presenta.on	to	or	use	by	the	insurance	buying	
public."		(211	Mass.	Code	Regs.	152.02)	
•  “The	use	of	a	Linked-In	profile	page	or	a	similar	website	for	the	promo.on	
of	insurance,	insurers,	or	insurance	agents	or	brokers	cons.tutes	an	
adver.sement,	announcement,	or	statement	under	the	New	York	
Insurance	Law.”	(OGC	Opinion	No.	10-11-07,	dated	November	22,	2010).	
•  "Adver.sement"	means	any	marke.ng	communica.on	…	that	is	designed	
to	create	or	has	the	effect	of	crea.ng	public	interest	in	life	insurance	or	
annui.es,	…	including,	but	not	limited	to…	Printed	or	published	material,	…	
websites	and	other	Internet	displays	or	communica.ons,	social	media,	or	
other	forms	of	electronic	communica.ons[.]		14	VAC	5-21-20	(emphasis	
added,	effec.ve	July	1,	2011).	



Adver1sing 

• An	exercise	in	applica.on	of	exis.ng	law	to	new	medium	
• Content	requirements	(e.g.	no	false/misleading,	do	not	disparage	
compe.tor)	
•  FormaXng	requirements	
• Prior	approval	
•  Tes.monials/Endorsements	
• Disclosures	(e.g.	licensure,	product	availability)	
• Rules	for	specific	lines	(e.g.	life/annui.es,	accident	and	health,	
Medicare	supplement,	long	term	care)	



Paid Social Media



Branded Content



Advertorials



Banner Ads



Disclosures 

•  Look	to	federal	guidance	-	FTC,	SEC	
• Consider	how	disclosure	will	display	on	full	range	of	devices/
plaoorms	
• Prominent	and	conspicuous	-	placed	as	close	as	possible	to	where	the	
consumer	will	first	look;	stand	out	from	other	material	
•  Should	not	need	to	scroll	to	see,	or	should	be	"unavoidable"	
•  If	space	constraints	preclude	effec.ve	disclosures,	can	not	run	ad	in	
that	medium	



Disclosures

• Via	hyperlink	may	be	acceptable	in	some	circumstances:	
•  not	acceptable	for	simply	disclosures	
•  not	acceptable	for	cost	(or	safety	or	health	informa.on)	

• Hyperlinks	should	convey	the	nature,	relevance	and	importance	of	
the	informa.on	to	which	I	leads	(not	enough	to	say	"Disclaimer")	
• Hyperlinks	should	be	as	close	as	possible	to	text	they	modify	
• Monitor	effec.veness	of	hyperlinks	(including	click-through	data)	and	
find	another	method	



Disclosures

• Pop-ups	that	can	be	blocked	by	pop-up	blocking	soqware	should	not	
be	used	for	disclosures	
• Method	of	disclosure	that	cannot	be	viewed	on	certain	mobile	
devices	(e.g.	using	Adobe	Flash	player)	should	not	be	used	





Tes1monials/Endorsements

• Must	be	genuine	and	current	opinion	of	author	(confirmed	yearly)	
• Must	be	applicable	to	par.cular	policy	adver.sed	
• Must	disclose	compensa.on/financial	interest	(direct	or	indirect)	
•  FTC:		
•  #Ad	or	#Sponsored	are	acceptable	
•  Each	social	media	ad	stands	alone.	You	cannot	make	a	disclosure	
in	one	of	a	series	of	tweets	and	assume	that	consumers	will	
understand	the	disclosure	to	apply	to	the	en.re	series.	



Tes1monials/Endorsements

•  FTC	Consent	Orders:	misleading	adver.sing,	must	disclose	
compensa.on	-		
•  where	influencers	paid	to	write	seemingly	objec.ve	opinions	
•  where	influencers	are	paid	to	like	or	promote	product	or	paid	for	clicks	
•  where	entered	into	raffle/contest/given	prize	for	SM	ac.vity		(e.g.	Pinterest	
board)	
•  must	train	influencers,	must	monitor,	must	stop	compensa.on	if	fail	to	
disclose	

•  SEC	guidance:	"Endorsement"	on	LinkedIn;	Like	on	FB	if	it	is	a	
statement	of	the	client's	experience	with	the	investment	adviser	



Facebook Live



TwiLer 



Complaints

• Consumer	complaints	are	typically	defined	“any	wriSen	
communica.on	primarily	expressing	a	grievance”		
•  Must	acknowledge	and	resolve	within	a	certain	period	of	.me;	keep	a	record;	
report	

• Nega.ve	posts	from	insureds	=	complaint?	
•  If	on	a	social	media	plaoorm	established	by	the	company	and	are	“expressing	
a	grievance,"	likely	yes	
•  If	posted	on	an	unaffiliated	site,	likely	not	
•  FINRA	guidance	-	complaints	submiSed	through	social	media	plaoorms	
should	be	treated	the	same	way	that	complaints	in	paper	format	would	be	
treated	



Record Reten1on

• Must	maintain	books	and	records	in	manner	that	permits	
examina.on	by	state	department,	including	specimens	of	all	
adver.sing	used	and	communica.ons	with	the	prospec.ve	insureds	
regarding	policy	benefits	
•  Insurers	must	be	able	to	reassemble	or	reproduce	accurate	record	of	
social	media	communica.ons.		
• Up	to	insurer	to	determine	whether	a	par.cular	technology	vendor’s	
system	complies	with	state	laws	rela.ve	to	record	keeping	



Editorial Calendar

•  Define	and	control	the	
process	of	crea.ng	content	

•  Disciplined	approach	to	
approvals	and	record	keeping	

•  What	to	publish,	when	and	
where	

•  Plan	a	month	out,	update	
weekly	



Record Reten1on



Social Media Policies 

• Content	of	policy	will	depend	on	a	myriad	of	factors	–	no	one	size	fits	
all	approach	
•  Separate	policies	for	different	users	-	employees,	producers,	
customers	
• Coordinate	with	related	policies	(on	e-mail	usage,	Internet	and	
electronic	media	usage,	code	of	business	conduct,	and	
discrimina.on/harassment)	



Social Media Policies

• Define	company	overall	approach	to	social	media	use	by	producers	
and	employees	–	do	you	embrace/encourage	or	are	you	wary/
discourage	
•  State	who	is/is		not	authorized	to	use	social	media	on	behalf	of	
company	-	establish	a	SM	administrator	
•  Inform	each	audience	of	the	purposes	of	social	media	use	and	the	
respec.ve	expecta.ons	and	responsibili.es	



Social Media Policies

•  Establish	a	process	to	monitor	usage	–	to	what	extent	(e.g.	prior	
approval	requirement,	post-use	review,	company	created	content	
only)	and	by	whom	
• Put	someone	in	charge	of	monitoring		–	can	be	HR,	Legal,	Marke.ng	–
should	designate	a	single	person	or	group	to	monitor	compliance,	
answer	employee	and	producer	ques.ons,	assist	social	media	
administrators,	etc.	
•  Train	employees	and	producers	on	policy	–	document	training	
occurred		
• Review	and	update	policy	on	a	regular	basis	to	account	for	changes	in	
this	developing	area	



Social Media Policies

•  Should	communicate	that:	
• What	employees/producers	post	on	social	media	sites	is	not	considered	
private,	par.cularly	when	using	company	issued	equipment	
•  Company	will	monitor	social	media	communica.ons	and	employee/producer	
may	be	held	accountable	for	use	(during	work	and	non-work	.me)	where	
company’s	business	interest	are	implicated	
•  Unequivocal	statement	that	abuse	of	social	media	can	be	grounds	for	
discipline,	up	to	and	including	termina.on	
•  Other	policies	s.ll	apply	when	using	social	media	(e.g.	rules	against	
harassment,	inappropriate	conduct,	etc.)	



Social Media Policies

•  Should	communicate	that:	
•  Employees/producers	should	good	judgment	and	common	sense	–	consider	
how	your	posts	will	be	viewed	in	light	of	protec.ng	both	the	company’s	
reputa.on	and	your	own	
•  Do	not	share	or	disclose	confiden.al	or	proprietary	informa.on	of	company,	
its	customers,	venders	or	other	employees	
•  Be	clear	that	you	are	speaking	for	yourself	and	not	the	company	and	use	
personal	email	address	as	your	primary	means	of	iden.fica.on	



NAIC Whitepaper

• Adopted	December	20,	2011;	heavily	influenced	by	FINRA	guidance	
•  Insurers	must	have	policies	and	procedures	in	place	regarding	use	of	
SM	and	how	to	comport	with	exis.ng	law	(e.g.	adver.sing	laws,	
record	reten.on,	complaints)	
• Must	supervise,	monitor	and	train	on	policies	
•  Insurer	is	responsible	for	all	SM	content	it	posts	to	its	own	directly	
sponsored	sites/spaces	
•  Insurer	is	responsible	for	SM	of	its	appointed	producers	if	content	can	
be	aSributed	to	the	insurer	or	the	insurer’s	products/services	(if	not,	
producer	solely	responsible)	



NAIC Whitepaper
•  Sta.c	v.	Interac.ve	content	
•  Sta.c	content	remains	posted	and	visible	un.l	changed	by	authorized	
party,	accessible	to	all	visitors	(e.g.	biographical	profiles,	background	
data)	→	must	comply	with	state	marke.ng	and	adver.sing	
regula.ons	(including	prior	approval)	
•  Interac.ve	content	is	“real	.me,”	involves	more	than	one	party,	oqen	
involves	third	par.es	pos.ng	communica.ons	and	content	→	
regulators	should	take	a	“nuanced	or	highly-fact	specific	approach"	
•  3rd	party	content:	insurers/producers	not	generally	responsible	for	
third	party	content,	unless	content	becomes	aSributable	to	insurer	or	
producer	under	“entanglement	theory”	and/or	“adop.on	theory”	



NAIC Whitepaper

•  Insurer	may	employ	risk	based	principles	regarding:		
•  what	type	of	social	media	training	is	necessary	rela.ve	to	their	distribu.on	
channels	and	business	models;	and		
•  extent	to	which	review	of	incoming,	outgoing	and	internal	social	media	
communica.ons	is	necessary	for	proper	supervision	of	their	business.	

• May	adopt	pre-approval	content	requirements	or	post-use	review	
(including	sampling	and	lexicon-based	search	methodologies)	or	both	



Insurers Are Employers Too 

•  The	NLRB’s	Ac.ng	General	Counsel	issued	Memorandum	OM	12-59	
on	May	30,	2012	on	the	topic	of	Social	Media	Policies.			
• A	number	of	companies’	social	media	policies	were	anonymously	
reviewed	and	found	unlawful	because	overbroad	–	inadvertently	
punish	or	deter	“protected	concerted	ac.vity”	
• Avoid	anything	that	could	be	construed	as	limi.ng	or	prohibi.ng	
employees	from	discussing	terms	and	condi.ons	of	employment	or	
communica.ng	with	fellow	employees	about	disputes	with	
management	



Prac1cal Tips

• Consider	draqing	templates	or	"grab	bag"	of	approved	social	media	
content	for	producer	use	
• Create	a	content	library	for	administrators	–	approved	responses	to	
typical	issues		
• Create	process	for	difficult	situa.ons	to	avoid	.me	lags	
•  ID	types	of	informa.on	that	require	legal	review	(e.g.	product	specific	
informa.on)	
• Review	agent	agreements	and	confirm	they	contain	compliance	
responsibility	with	respect	to	SM	use	



Key Take-Aways 

• View	SM	ac.vity	as	adver.sing		
•  Establish	a	SM	policy	for	employees	and	producers		
•  Train	employees	and	producers	on	the	policy	
• Monitor	for	compliance	
•  Take	swiq	and	meaningful	ac.on	upon	non-compliance	
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An1-Inducement/Reba1ng Laws

• Case-by-case	fact	specific	inquiry	
• Many	states	prohibit	giving	an	insured	anything	of	value	(not	set	forth	
in	the	contract)	as	an	inducement	to	purchase	insurance	
•  Announcing	free	.ckets	to	a	concert	or	event	on	FB	page?	

• Many	states	prohibit	or	limit	compensa.on	to	unlicensed	persons	for	
making	a	referral;	some	allow	provided	there	is	no	discussion	of	
policy	benefits	or	price	and	the	compensa.on	paid	is	not	based	on	
success	of	business	
•  Paying	or	offering	a	giq	to	someone	who	refers	people	to	your	FB	page	or	
TwiSer?	Compensa.on	for	re-twee.ng?		



Underwri1ng & Claims

• Very	liSle	formal	guidance	
•  Publically	available	informa.on	likely	fair	game	
•  Avoid	posing	as	friend	or	fan	-	properly	iden.fy	self		
•  Consider	reliability	of	informa.on	
•  Be	wary	of	discrimina.on	implica.ons	

•  In	li.ga.on:	
•  Courts	are	applying	discovery	standards	in	SM	context	the	same	as	in	all	
other	situa.ons	-	party	must	demonstrate	that	informa.on	sought	is	likely	to	
result	in	the	disclosure	of	relevant	informa.on	
•  Not	going	to	get	it	from	SM	plaoorm,	but	possibly	compel	the	insured	to	
produce	(e.g.	provide	all	photos	posted	to	SM	aqer	date	of	injury)	


